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ABSTRACT 

Perspectives on the Bakke Supreme Court decision are 
considered. It is claimed that some of the distortions in the public 
perception of the Bakke case are the responsibility of the media 
coverage. Although the Court said that race may be a factor in the 
admissions process, many people, with the effect of headlines of 
"Bakke Wins," think otherwise. A concern is whether corporate and 
educational officials will use the ambiguities of the Bakke decision 
to weaken or even abandon their affirmative, action commitments. It is 
suggested that affirmative action programs have come about oDly 
because of insistent pressures of black people and their allies, and 
only because sufficient pressure was brought to enact laws and <> 
compliance mechanisms mandating black participation in American 
institutional life. It is proposed that the merit system was irvoked 
to keep blacks out, on the basis of test scores and grade averages, 
but that the system couxd find room for C students who play football 
or are born into the family of a wealthy alumnus. It is further 
proposed that even a merit system based solely on test scores is 
inadequate as a selection mechanism, because tests have not been 
devised that can accurately predict future success. The challenge for 
individuals and institutions to overcome the pervasive discrimination 
of the past, and to ensure black educational opportunity and the 
moral integrity of higher education institutions is noted. (SW) 
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FftM DISCRIMINATION TO AFFIRMATIVE ACTION 



i must admit that when i read the tentative program for this 
Seminar .my eye was caught by something called "Eakke Slide Show," Eut 
i read it guicxly, and what registered in my mind was: "eakke slde 
Show," 

Psychologists tell us that simple mistakes are never just 
simple; they reveal scfcthing about our attitudes, and it was 

PERFECTLY NATURAL FOR ME TO READ THAT LINE OF TYPE AS "BaKXE SlDE 

Show/' because that is indeed what the Bakke case became, and 
continues to be — a circus side show diverting us from the real 
issues of how to make our scciet/ more just and more equal i 
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frcm the beginning, the bakke case was loaded with the freight 
cf scare 'words and misinformation. "reverse discrimination" has become 
a ccmmonly accepted phrase, despite the fact that 99 and nine-tenths 
percent of all discrimination in america today is by no stretch of 
the imagination, "reverse," 

Some of the distortions in the public perception of the Bakke 
case are clearly the responsibility of the media. the media personalized 
the case from the beginning, focusing on bakke himself, instead of on 
the issues involved. weeks before the supreme court's decision was 

ANNOUNCED, FRED FRIENDLY WROTE AN Op Ed PAGE ARTICLE FOR THE NEW YORK 

Times suggesting that the Court give advance notice when complex case 
decisions are to be handed down, so that the media could better prepare 
themselves. Well, the decision date was a subject of rlmcr for weeks — 
the press had plenty of time. and the result was a continuation of 
sensationalized stories and misleading headlines such as "bakke wlns," 



None of this would 3e especially important, except for students 
of journalism, if it were not for the fact that the .most important 

ELEMENT IN THE EaKKXE CASE IS THE WAY PEOPLE PERCEIVE IT, It IS NOT 

'WHAT THE Court said that will affect black young people trying to 

ENTER COLLEGE, BUT WHAT PEOPLE THINK THE COURT SAID. 
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And that, in turn, hinges cn what they want to think, We 
often hear what we want to hearj we often perceive things in 'ways 
we wish they were. 

so although the court said that race may 3e a factor. in 
the admissions process, many people, with those headlines of 
"Eakke Wins'' still in their heads, think otherwise. 

That kind of public confusion is dangerous, The fact 
is that the court, in effect, ufheld most, perhaps 90 percent, 
of affirmative action programs now in existence, and even those 
under a shadow can easily be brought to conformity with the 
Court's reading of the Constitution. 

The real question is whether they will be. The real 
problem in the wake cf Bakke is whether corporate and educational 

OFFICIALS WILL SEIZE ON 7riE AMBIGUITIES OF THE BakXE DECISION TO 
WEAKEN OR EVEN ABANDON THEIR AFFIRMATIVE ACTION CCW1ITMENTS. 



It would be naive- to suppose that affirmative action is 
an entirely voluntary response to include people once excluded • 
Quite the contrary ( Affirmative action programs have come about 
only because of the insistent pressures of black people and their 
allies, and only because sufficient pressure was brought to enact 
laws and compliance mechanisms mandating black participation in 
American instiutional. life. 

no one should delude himself into thinking those laws 
were not necessary. for all the talk about "quotas," black 
people have been victimized by negative quotas throughout our 
history. and even when the barriers of outright discrimination 
against blacks were lifted, they were often merely replaced by 
subtle, supposedly neutral barriers. . 

That helps explain why we have absolutely no faith at all 
in the so-called merit system, the merit system was invoked to 
keep blacks out, on the basis of test scores and grade averages, 
But the collegiate merit system always seemed to find rccm for C 

STUDENTS WHO COULD CATCH A FOOTBALL OR HAVE THE GOOD SENSE TO BE 
SCRN INTO THE FAMILY CF A 'WEALTHY ALUMNUS, THE FEDERAL CIVIL 
SERVICE, SUPPOSEDLY A MODEL OF "MERIT" INCLUDES PROVISIONS FOR 
A DISCRIMINATORY LIFETIME VETERANS PREFERENCE, A CONGRESS 
OBSESSED WITH ATTACKING AFFIRMATIVE ACTICN FOR MINORITIES HAS 
RECENTLY RENEWED THE VETERANS PREFERENCE, 
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BlfT THE PLAIN FACT IS THAT EVEN A MERIT SYSTEM BASED 
SOLELY ON TEST SCORES IS INADEQUATE AS A SELECTION MECHANISM, 
TESTS HAVE NOT BEEN DEVISED THAT CAN ACCURATELY PREDICT FUTURE 

success i They are a mechanical response to a problem that 

BREEDS PROBLEMS OF ITS OWN, 

Our SOCIETY SIMPLY does not afford enough of ITS CITIZENS 
opportunities to get a job or an education, and tests are the means 
3y 'which it excludes its surplus people — most often those 'who are 
black and" poor i felcal school and law school aptitude tests can't 
predict which students will make good doctors or lawyers, and 
increasingly, job tests measure conformity rather than skills, 

a federal judge in bridgeport recently threw cut that 
city's tests for firemen, why? let me read you some questions 
on the test'. 

"Label the following propositions true or false ; 

"Philosophical guestions are a waste of time," 

"i can 7 t see how intellectuals get personal satisfaction 
from their impractical lives." 
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"When I was a child, I showed no interest in books," 

A "true" answer on all of those was marked correct, 

now what does that have to do with firefighting? tests like 
that measure conformity to values that may in themselves 3e anti-social. 

The Bridgeport test .may be an extreme instance., especially 
when .measured against various entrance exams fcr colleges and 
universities j but the bare truth is that tests are defective 
measuring instruments of potential. 

Their flaws are such that we can safely say that a 
"merit system" is a distant dream, if indeed, it is possible at 
all. Even the most carefully designed test will tip the scales 
in favor of the children of affluent failues to the detriment 
of minority youngsters 'who had to overcome incredible obstacles 
just to get to the point where they could take an entrance exam, 



I HE RATIONALE FOR AFFIRMATIVE ACTION WAS BEST STATED BY 
THE LATE PRESIDENT LYNDON JOHNSON, WHEN HE SAID: 

'To BE BLACK IN A WHITE SOCIETY IS NOT TO STAND ON LEVEL 
AND EQUAL GROUND, WhILETHE RACES MAY STAND SIDE BY SIDE, WHITES 

stand on history's mountain and blacks stand in history's hollow, 
Until we overcome unequal history, we cannot overcome unequal 
opportunity," 

t 

And Johnson concluded by saying "It's time we get down to 
the business of trying to stand black and white on level ground, 
In specific areas we must set new goals, new objectives and new 
standards," 

Affirmative action is the name we give to the attempt 
to help black people out of "history's hollow," It's future — 
and the future of black hopes — rests upon the determination 
of America's educational establishment to press forward with 
effective affirmative action plans, 



Harold Howe has pointed cut: "the Bakke decision of the 
Supreme Court doesn't require affirmative action in admissions 
frcgrams — it merely allows it," 

And he goes on to correctly identify the crux of the problem 
we face today: "The Court's support for the use of race as a 
permissible criteria in university admissions is no guarantee to 
minority persons that they will receive special consideration i.n 
competition with whites/' 

Since the Bakke decision was handed down cn what some 
call "White Wednesday/' we have 3EEN getting conflicting signals 
from educational leaders. some say the decision will result in 
no change in their affirmative action frograms, others say they'll 
have to take a closer look at their programs in the light of 
Justice Powell's peculiar sensitivities, 

In effect, they've 3een saying "trust us," But I see 

NOTHING IN THE TRACK RECORD OF THE EDUCATIONAL ESTABLISHMENT, NCR 
IN THEIR TARDY AND RELATIVELY COMPLACENT ATTITUDE TOWARD MINORITY 
INCLUSION, TO ENCOURAGE SUCH TRUST, 
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Even before the Bakke decision, the pace of affirmative 
action was slowing, The 1977-78 entering class of Medical Schools, 
for example, had fewer blacks than did the 1974-75 class, although 
there were some additional l^co openings, 

SO TRUST MUST BE EARNED. AND TRUST, IN THE POST-BaKKE 

era, means that the educational establishment must interpret that 
decision as a green light to go ahead with vigorous affirmative 
action plans. 

Responsibility is not discharged by taking the route of 
least resistance, by treading a path of caution that ultimately 
negates the stated objectives of providing expanded opportunities 
for minorities. 

the chilling effect that threatens to be the final result 
of Bakke lies in the fear of lawsuits, in the excessive caution 
of legal counselors and administrators, and in the temptation to 
accept minimum, rather than maximum, numbers of minorities, 
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John F, Kennedy said "Responsibility is not discharged by 

THE ANNOUNCEMENT OF VIRTUOUS ENDS," It's NOT ENOUGH TO ADOPT NEUTRAL 
ADMISSIONS POLICIES AND TO DO THE MINIMUM ALLOWABLE UNDER THE 
NARROWEST P0SSI3LE INTERPRETATION OF THE DECISION. 

it is not enough to mistake ringing declarations for action, 
Words, however high-sounding, can't substitute for affirmative 
action programs that provide long overdue opportunities to blacks 

AND OTHER MINORITIES, 

The real question facing educational administrators in the 

PfST- PAKKE ERA IS WHETHER THEY WILL CHOOSE HYPOCRISY OR EFFECTIVE 

action, The Bakke case clarified some issues and muddied others, 
It CAN 3E a minor incident in the history of black progress or it 
can 3eccme a major setback, 

Black people are thus challenged to escalate their pressure 
on educational institutions. The major task for the black community 

IN THE COMING MONTHS LIES IN MONITORING AFFIRMATIVE ACTION PROGRAMS 
AND TAKING IMMEDIATE ACTION WHEN THERE ARE SIGNS OF SAIL-TRIMMING, 
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a.nd amer i ca ' s colleges and universities are challenged tco, 
They are challenged to overcome the pervasive discrimination of the 
past and the discriminatory effects of so-called neutral admissions 
mechanisms of the present, they are challenged to devise 
constitutionally acceptable affirmative action programs that meet 
not only the limits of justice powell's opinion, but the spirit 
of a decision that affirms race-consciousness as a legitimate 
and constitutional factor in an admissions program. 

At stake is the future of 3lack EDUCATIONAL opportunity, 

At stake is the moral integrity of America's institutions 
of higher education. 



